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Abstract

In September 2017 the United Nations Secretary-General (UNSG) published the annual
report on the United Nations’ (UN) doctrine the Responsibility to Protect (R2P), adopted in
2005. The R2P regards states’ responsibility to protect populations against the four atrocity
crimes genocide, crimes against humanity, war crimes, and ethnic cleansing. Here included
the prevention of these crimes. In the 2017 R2P Report, the UNSG highlighted the UN
Human Rights Council’s (HRC) Universal Periodic Review (UPR), as especially well placed
to support atrocity crimes prevention efforts. The UPR involves a review of the human rights
situation in all UN member states every four-and-a-half year. In this thesis, it is argued that
with the scarcity of research on the subject, the identification of the UPR as especially well
placed to support atrocity prevention, remains more or less an untested statement. Therefore
this thesis tests the validity of the statement “The integration of the Responsibility to Protect
into the UN’s Universal Periodic Review has significant potential for contributing to the
prevention of atrocity crimes”. The potential of the integration is tested by first analysing the
compatibility between the R2P and the institutional framework of the UPR. Secondly, state
acceptance of the integration is analysed by assessing state statements at relevant
international forums, as state acceptance is seen as a precondition for the integration of the
R2P. Furthermore, current state practice of incorporating atrocity related issues into the UPR
process is analysed to identify the challenges and the potential of using the UPR to support
atrocity prevention. As this thesis is an early assessment of the UNSG’s 2017 R2P Report
and the potential of the UPR, the analysis is intentionally kept open and deals with many
examples and case studies of states’ UPRs. The case studies focus on countries with different
risk and resilience levels for atrocities, and the potential of the UPR to support both long-term
atrocity prevention efforts and the prevention of imminent atrocities. Working with a
theoretical framework primarily taking outset in research by the scholar Alex Bellamy, long-
term prevention and the prevention of imminent atrocities are in this thesis labelled
structural- and direct atrocity prevention. For this thesis there have been conducted 12
interviews with diplomats based in Geneva, representatives of foreign ministries, atrocity
prevention- and UPR experts. In the conclusion of this thesis, there will be provided
recommendations, primarily to states, for how they can work to increase the potential of the
UPR to support atrocity prevention. It is concluded that the UPR has significant potential for
supporting structural prevention efforts. However, the potential of the UPR is limited in terms

of supporting the direct prevention of atrocities.
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Chapter I: Introduction

1.1. Definition of Concepts

This section will introduce the key concepts used throughout this thesis. This section gives
the reader a preliminary understanding of the key concepts. These concepts will be elaborated

more in depth later in this thesis.

Atrocity Crimes

Atrocity crimes refer to the four international crimes genocide, crimes against humanity, war
crimes, and ethnic cleansing. Ethnic cleansing is not officially defined and recognized as a
distinct crime under international law (IL), but the acts of ethnic cleansing can constitute
crimes against humanity and be assimilated to specific war crimes (see elaboration in section

“3 4. Legal Definitions of the Four Atrocity Crimes”, p. 40).'

Atrocity Prevention
The prevention of atrocity crimes is the efforts of stopping the perpetration of atrocity crimes.
Atrocity prevention is in this thesis divided into two overarching approaches:
1. Direct prevention; addressing cases of impending violence.
2. Structural prevention; focusing on underlying risks of atrocities and building resilient
societies (see elaboration in section “2.3.2. The Overarching for Prevention of

Atrocity Crimes”, p. 17).%

The Responsibility to Protect

The United Nations’ (UN) doctrine Responsibility to Protect (R2P) was adopted in consensus
by the UN General Assembly (UNGA) in 2005. The R2P builds on existing duties and rights
under IL. The R2P is a political commitment by states reaffirming their responsibility to
protect populations against the four atrocity crimes genocide, crimes against humanity, war
crimes, and ethnic cleansing (see elaboration in section “3.3. The Responsibility to Protect”,

p.37).

' UN Office on Genocide Prevention and the R2P, “Ethnic Cleansing”, UN Office on Genocide Prevention and
* Stephen McLoughlin, “Rethinking the Structural Prevention of Mass Atrocities ”, Global Responsibility to
protect, Vol. 6 (2014), p. 408 and Alex Bellamy, “Mass Atrocities and Armed Conflict: Links, Distinctions, and
Implications for the Responsibility to Prevent”, Policy Analysis Briefs, The Stanley Foundation (February
2011), p. 3.

> UNGA, resolution 60/1, World Summit outcome 2005, A/RES/60/1 (24 October 2005) (available at
http://www.un.org/womenwatch/ods/A-RES-60-1-E.pdf), §138-139.




The UN Human Rights Council’s Universal Periodic Review

The UN Human Rights Council (HRC) was created as an organ under the UNGA in 2006,
with resolution 60/251. The Universal Periodic Review (UPR) is a charter-based body within
the HRC’s mandate. The UPR is a state-driven and cooperative process, which involves a
review of the human rights situation in all UN member states every four-and-a-half years.
During each UPR states give the state under review (SuR) recommendations on how they can
improve their human rights record. The recommendations are based on three preparatory
reports; a National Report prepared by the SuR, a UN System Report, and a Stakeholder
Report based on civil society submissions. The SuR can either accept or reject the
recommendations (see elaboration in section “3.2. Human Rights Council resolution 5/1:

Institution-building of the UPR”, p. 33.).* ¥

1.2. Introduction to thesis topic

“The Human Rights Council’s Universal Periodic Review process is especially well placed to
support atrocity crimes prevention efforts.”

- United Nations Secretary-General (UNSG) Antonio Guterres’

In August 2017 the UNSG Antonio Guterres published his first report on the R2P;
“Implementing the Responsibility to Protect: Accountability for Prevention”. The focus on
prevention reflects the new UNSG’s broader vision for international peace and security. At
the UNSG first meeting with the UN Security Council (SC) in January 2017, Guterres
underlined that “Prevention is not merely a priority, but the priority”.° In the 2017 R2P

Report, it is stated that the prevention of atrocity crimes is a legal, political and moral

* HRC, resolution 60/251, Human Rights Council, A/RES/60/251 (3 April 2006), (available at
http://www2.ohchr.org/english/bodies/hrcouncil/docs/A.RES.60.251 En.pdf) and

HRC, resolution 5/1, Institutional-building of the United Nations Human Rights Council, A/RES/5/1 (18 June
2007) (available at http://www.ohchr.org/Documents/HRBodies/SP/AMeetings/15thsession/5-1 Institution-
building o UN HRC en.pdf).

> UNGA and SC, Implementing the Responsibility to Protect: Accountability for Prevention - Report of the
Secretary-General”, A/71/1016 —S/2017/556 (10 August 2017), (available at
http://www.un.org/en/genocideprevention/documents/2017%20SG%20report%200n%20RtoP%20Advanced%?2
Ocopy.pdf) §35.*Future referencing UNSG R2P Report 2017.

% Antonio Guterres, “Remarks to the Security Council Open Debate on "Maintenance of International Peace and
Security: Conflict Prevention and Sustaining Peace", UNSG, 10 January 2017, (available at
https://www.un.org/sg/en/content/sg/speeches/2017-01-10/secretary-generals-remarks-maintenance-
international-peace-and).




obligation for the international community.” Atrocity crimes refer to the universally
prohibited crimes: Genocide, crimes against humanity, war crimes, and ethnic cleansing.
Despite their universal prohibition, atrocity crimes are continuously perpetrated in armed
conflicts and occasionally in situations where no conflict is unfolding. The UNSG’s 2017
R2P Report highlights that the HRC’s UPR, through its focus on actionable
recommendations, their implementation, and follow-up, can play a pivotal role in supporting
member states’ domestic responsibilities to protect their populations from atrocity crimes.®
The UPR is a state-driven and cooperative process, meaning that states voluntarily provide a
national report on the human rights situation in their country and get recommendations for
improvement by other UN member states. The UPR recommendations are seen as the
principal currency of the UPR process, and their quantity and quality define the value of the
mechanism.” In this manner, the UPR is designed to ensure equal treatment of all UN
member states.'’ The integration of the R2P into the UPR could thus potentially support
atrocity prevention efforts universally. The idea of integrating atrocity prevention into a
human rights mechanism builds on the well-established notion that systematic and severe
human rights violations can constitute root causes of atrocity crimes.'' The current UN High
Commissioner for Human Rights (UNHCHR) Zeid Ra’ad Al Hussein has described the
relationship between human rights violations and the perpetration of atrocity crimes:

“None of these atrocities crimes were unleashed without warning. They built up over years —

) : . 12
and sometimes decades — of human rights grievances.”

T UNSG R2P Report 2017, supra note 5, §35-36.

¥ UNSG R2P Report 2017, supra note 5, §35-36.

? Marc Limon and Subhas Gujadhur, “Towards the Third Cycle of the UPR: Stick or Twist? Lessons learnt
from the first ten years of the Universal Periodic Review”, Universal Rights Group (July 2016), p. 4.

10 OHCHR, “Universal Periodic Review”, OHCHR, 22 December 2016, (available at
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx).

""" UNSG R2P Report 2017, supra note 5, §14.

* Additional sources establishing the link between severe human rights violations and the commencement of
atrocity crimes:

- Adam Lupel, “The Responsibility to Protect Principle is not the Problem: Interview with Jennifer
Welsh”, IPI Global Observatory, 11 December 2013, (available at
https://theglobalobservatory.org/2013/12/the-responsibility-to-protect-principle-is-not-the-problem-
interview-with-jennifer-walsh/).

- Alex Bellamy, “Reducing Risk, Strengthening Resilience: Toward the Structural Prevention of Atrocity
Crimes”, Policy Analysis Briefs, The Stanley Foundation, (April 2016).

'2 Zeid Ra’ad Al Hussein, “Opening remarks by Mr. Zeid Ra’ad Al Hussein United Nations High Commissioner
for Human Rights at the Seventh Session of the United Nations Forum on Minority Issues - “Preventing and
addressing violence and atrocity crimes targeted against minorities”, OHCHR, 25 November 2014, (available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15344&LangID=E#sthash. GdA2U8

uU.dpuf).




The UNHCHR mentions in particular human rights grievances such as “corrupt governance
and judicial institutions; discrimination and exclusion of minorities; inequities in
development; exploitation and denial of economic and social rights; and repression of civil

»13

society and public freedoms. Likewise, the UN Framework of Analysis for Atrocity

Crimes from 2014 includes records of serious violations of human rights as a common risk
factor for atrocity crimes.'* ™

Scholars such as Kirsten Ainley, Alex Bellamy, and Ekkehard Strauss have too identified the
UPR as a potentially beneficial arena for atrocity prevention."> These scholars have touched
open the issue of using UPR for atrocity prevention, but have not done in-depth research only
focusing on this subject. Ainley argues that the UPR offers a holistic view of states human
rights records valuable for early warning.'® Strauss also argues for the potential of the UPR,
although he underlines that to increase its potential the UPR requires an atrocity prevention
element, where states are requested to include an analysis of a list of agreed risk factors for
large-scale violence in their reports.'” Currently, there exists no agreement among states on a
list of risk factors. In the 2017 R2P Report, the UNSG encourages all states to use the UN
Framework as a tool for conducting national assessments of risks and resiliencies and identify
potential victim groups for atrocity crimes. '* States are likewise encouraged to include such
assessments in their national reports for the UPR and include atrocity prevention related
issues in their UPR recommendations."” The UN Framework of Analysis for Atrocity Crimes
is comprehensive and does not exclusively deal with the human rights aspects of atrocity
prevention. The UNSG’s 2017 R2P Report does therefore not provide states with guidance on
key human rights areas relevant for using the UPR for atrocity prevention, and what they
should prioritise in their reporting and recommendations for the UPR. Studying conflict
prevention, Helen Quane argues that it is problematic to view the promotion of human rights

as a force of prevention, without specifying how particular rights are beneficial for

¥ Ibid.

'* UN, “Framework of Analysis for Atrocity Crimes - A Tool for Prevention”, 2014, (available at

http://www.un.org/en/preventgenocide/adviser/pdf/framework%200f%20analysis%20for%?20atrocity%20crimes
en.pdf). *Future referencing “UN Framework of Analysis for Atrocity Crimes”.

" Bellamy (2016), supra note 11 and Kirsten Ainley, “From Atrocity Crimes to Human Rights: Expanding the

Focus of the Responsibility to Protect”, Global Responsibility to Protect, vol. 9, no. 3 (2017) and Ekkehard

Strauss, Institutional Capacities of the United Nations to Prevent and Halt Atrocity Crimes, in; Jennifer M.

Welsh and Serena K. Sharma (ed.), The Responsibility to Prevent: Overcoming the Challenges of Atrocity

Prevention, 2015.

' Ainley, supra note 15, p. 21.

' Strauss, supra note 15, p. 9.

' UNSG R2P Report 2017, supra note 5, §21.

' UNSG R2P Report 2017, supra note 5, §36.




prevention.”’ This observation is also relevant for the link between the human rights
promotion mechanism the UPR and atrocity prevention. The scarcity of research on the
relation means that the identification of the UPR as especially well placed to support atrocity
prevention remains more or less an untested statement. Other scholars, such as Edward R.
McMahon, have extensively studied the UPR but not in relation to atrocity prevention.”' It is
thus necessary to analyse current state practice of incorporating atrocity related issues into the
UPR to identify the challenges and the potential of using the UPR to support atrocity
prevention. Furthermore, it also remains untested whether the idea of integrating the R2P into
the UPR enjoy the acceptance of states, which to a large degree is a precondition for the

integration.

At this year's UNGA Informal Interactive Dialogue on the R2P held on the 6th September,

some states voiced their opinions on the integration of the R2P into the UPR: *

“The Human Rights Council’s Universal Periodic Review is also well placed to support
prevention efforts, and we welcome the suggestions made in the Report as to how the UPR

could be better utilized.” - The Netherlands (on behalf of the Group of Friends of the R2P)*

“The better utilization of the Human Rights Council’s Universal Periodic Review process,

which undoubtedly contribute to the prevention and early warning of atrocity crimes”

- Slovakia®*

These statements reflect some of the positive views on the integration of the R2P into the
UPR, and other states voiced more sceptical opinions, which will be accounted for in section

“4.2. Current State Acceptance of R2P Integration into the UPR”. These examples show that

%% Helen Quane, “Rights in Conflict? The Rationale and Implications of using Human Rights in Conflict
Prevention Strategies”, Virginia Journal of International Law, vol. 47, no. 2 (2007), p. 503-504.

*! Edward R. McMahon, International Organisations and Peer Review: Assessing the Universal Periodic
Review Mechanism of the United Nations Human Rights Council in; Yusuf, A. A. (ed.), African Yearbook of
International Law (2012), p. 355-377 and Edward R. McMahon and Marta Ascherio, “A step ahead in
promoting human rights? The universal periodic review of the UN Human Rights Council”, Global
Governance, vol. 18, no. 2 (2012).

** *The UNGA’s Informal Interactive Dialogue on the R2P has been held annually since 2009 following the
release of the UNSG’s annual report on R2P.

* The Group of Friends of the R2P, “Statement on behalf of the Group of Friends

of the Responsibility to Protect at the UN General Assembly Informal Interactive Dialogue on the
Responsibility to Protect”, New York, 6 September 2017, (available at
http://www.globalr2p.org/media/files/gof-of-r2p-iid-statement-final.pdf).

** Slovakia, “Statement at the Informal Interactive Dialogue on the Responsibility to Protect”, New York, 6
September 2017, (available at http://www.globalr2p.org/media/files/2017-iid-slovakia.pdf).




it is not merely scholars and the UN Secretariat who are debating the UPR in relation to the

. . . 25
prevention of atrocity crimes states are too.

Taking outset in the arguments brought forward in the UNSG’s 2017 R2P Report, as well as
in academic research and state debates, this thesis will test the validity of the following
statement, which accentuates the argument that the UPR is especially well placed to support

atrocity prevention efforts:

“The integration of the Responsibility to Protect into the UN’s Universal Periodic

L1) iv

Review has significant potential for contributing to the prevention of atrocity crimes

2> GCR2P, “Geneva and the Human Rights Council”, GCR2P, assessed 15.10.17, (available at
http://www.globalr2p.org/our work/geneva and the human rights council).




Chapter II: Methodology and Framework

The following chapter will firstly present the thesis’ research design and outline of the thesis.
Secondly, the thesis’ relevance for the research field of international security and law will be
elaborated. Hereafter, the interdisciplinary perspectives applied in the research will be
described. The chapter will also provide an assessment of the different theoretical approaches
to atrocity prevention. Furthermore, a review of relevant methods for analysing the UPR will
be presented. The methodological reasoning behind the thesis’ case selection is also assessed
hereafter. Interviews made for the thesis will be described. Lastly, the limitations related to

the scope of the thesis and the methods used will be discussed.

2.1. Research Design and Outline of the Thesis

To test the validity of this thesis’ problem statement: “The integration of the Responsibility to
Protect into the UN’s Universal Periodic Review has significant potential for contributing to
the prevention of atrocity crimes”. The analysis is divided into five sub-analyses, all guided
by working-questions. This section will elaborate on the content of these, the introductory
section on legal tools and framework, the discussion, the conclusion, and the section on ideas

for further research.

Legal Tools and Framework
The section “3. Legal Tools” will account for the UNGA resolution 60/251 establishing the
HRC and HRC resolution 5/1 regarding institution building of the HRC, hereunder the UPR.
Furthermore, the legal definitions for the four atrocity crimes (war crimes, ethnic cleansing,
genocide and crimes against humanity), the R2P, and the legal obligation to prevent atrocities
will be assessed. The section will elaborate on the practicalities of the UPR process, and
explain the relevant documents such as states’ preparatory national reports and outcome
document for the UPR. The purpose of this section is to provide the reader with the necessary
knowledge regarding the institutional framework of the UPR and the concept of the R2P.
This section leads directly up to the first sub-analysis, which focuses on the compatibility

between the R2P and the institutional framework of the UPR.
Compatibility of the R2P and the Institutional Framework of the UPR

Analysis 4.1. Focuses on the working-question: How can the R2P be integrated into the

institutional framework of the UPR?
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To answer this question, the relevant paragraphs of the UNSG’s 2017 R2P Report will be
presented to analyse R2P’s compatibility with the Institution-building Package of the UPR,
and the HRC’s preventive mandate, established in paragraph 5(f) of UNGA resolution
60/251. Thirdly, the possibility and potential need to reform the HRC, hereunder the UPR, to
support atrocity prevention effectively will be discussed. This sub-analysis contributes to the
problem statement, by identifying the legal and institutional challenges and opportunities for

integrating the R2P into the UPR.

State Acceptance of Integrating R2P into the UPR
Analysis 4.2. Focuses on the working-question: How is state acceptance of integrating R2P

into the UPR reflected in recent debates?

To answer this question, states’ statements at relevant forums will be analysed to assess state
acceptance of integrating the R2P into the UPR. The forums analysed include the Informal
Interactive Dialogue on the R2P in September 2017, the vote on the R2P as a formal agenda
item at the UNGA in September 2017, and the HRC general debate on item 6 (the UPR) in
September 2017. Furthermore, the section includes a discussion on key actors for the
integration of R2P such as civil society organisations and the Geneva-based Group of Friends
of the R2P, which is a group consisting of 50 states. This sub-analysis contributes to the
problem statement, by identifying states objecting the idea of integrating the R2P and states

or groups that can potentially push the agenda forward.”

State Practice of Explicitly Addressing Atrocity Prevention in the UPR
Analysis 4.3. Focuses on the working-question: How are explicit references to atrocity
crimes and R2P language in UPR recommendations affecting the potential for supporting
atrocity prevention through the UPR?

The purpose of this sub-analysis is to discuss the added value of an explicit atrocity lens in
the UPR context, compared to a more implicit approach to atrocity prevention. The meaning
of an explicit-atrocity lens is that the aim of a recommendation is clearly to support atrocity
prevention efforts. The implicit approach can be recommendations relevant for supporting
atrocity prevention efforts, but where atrocity prevention is not stated directly as the aim.
When analysing recommendations the explicit atrocity lens is either the reference of the four

atrocity crimes (war crimes, ethnic cleansing, genocide, or crimes against humanity) or the
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use of R2P language. R2P language means the referencing of wording from paragraphs 138-
139 of the 2005 World Summit Outcome Document (WSOD). The practice of this will firstly
be analysed in relation to the first two cycles of the UPR. Lastly, practice in the third cycle of
the UPR will be analysed to identify potential emerging developments after the publishing of
the UNSG’s 2017 R2P Report. This sub-analysis will not go into depth with whether specific
recommendations are supporting direct or structural atrocity prevention efforts. The sub-
analysis contributes to the problem statement, by identifying practice of supporting atrocity
prevention explicitly in the UPR to determine how this affects the potential for using the UPR
for atrocity prevention. This sub-analysis will contribute further to the test of the validity of
the problem statement by identifying states actively incorporating an explicit atrocity lens in
their recommendations, compare regional engagement, and analyse the focus of explicit

recommendations.

State Practice of Direct Atrocity Prevention in the UPR
Analysis 4.4. Focuses on the working-question: How is the potential for using the UPR to

support the direct prevention of atrocity crimes reflected in current state practice?

To answer this question, the UPRs of three states with on-going or recent atrocity crimes will
be assessed, to analyse whether the UPR has supported efforts of direct prevention of
atrocities in these cases. In addition, recommendations referencing specific operational tools
for the direct prevention of atrocity crimes will be analysed and compared. This sub-analysis
will contribute to the test of the validity of the problem statement by assessing the potential of
using the UPR to support direct atrocity prevention, drawing on the opportunities and

challenges identified in the analysis.

State Practice of Structural Prevention and Resilience Building in the UPR
Analysis 4.5. Focuses on the working-question: How is the potential for using the UPR to

support the structural prevention of atrocity crimes reflected in current state practice?

To answer this question, the UPRs of five states will be analysed. The analysis of each UPR
process will focus on the five key areas of resilience towards atrocity crimes; constructive
management of diversity, legitimate and capable authority, security of livelihood, vibrant
civil society and guarantees of non-recurrence and how these resiliencies and their

corresponding risks for atrocities are implicitly addressed in the countries’ UPR
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recommendations and preparatory reports (see elaboration of key areas of resilience in
section “2.3.3. Structural Atrocity Prevention”, p. 18). This sub-analysis will contribute to the
test of the validity of the problem statement, by assessing whether the UPR is contributing to

resilience building and structural prevention of atrocity crimes.

Discussion of Case Studies and Research Results
The discussion will unify the central arguments from the five case studies to discuss the
challenges and potential added value of using the UPR for structural prevention universally.
The discussion will be divided into six themes of lessons learned from the different case
studies, to discuss how the potential of the UPR for structural prevention of atrocities can be
increased. The discussion thus primarily focuses on the case studies of sub-analysis “4.5.State
Practice of Structural Prevention and Resilience Building in the UPR”. Nevertheless, the

discussion will also draw on the interim conclusions from the other sub-analyses.

Conclusion and Recommendations for the Way Ahead
Each sub-analysis will have an interim conclusion, which summarises the main conclusions
brought forward in the analysis and reflects the arguments of the authors of the thesis. The
final conclusion will draw on the discussion and interim conclusions of the sub-analyses and
based on the synthesis of these assess the validity of the thesis’ the problem statement “7The
integration of the Responsibility to Protect into the UN’s Universal Periodic Review has
significant potential for contributing to the prevention of atrocity crimes”. Furthermore,
recommendations for the way ahead will be provided throughout the conclusion. These
recommendations will be made with a special emphasis on practical ways in which states can

best increase the potential of using the UPR to contribute to the prevention of atrocity crimes.

Ideas for Further Research
Taking outset in the conclusion, this section will provide suggestions for further research that
could be relevant to further the understanding of the UPR’s potential for contributing to the

prevention of atrocity crimes.”
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2.2. Interdisciplinarity

2.2.1. Thesis Subject and the Field of International Security and Law

The Master of International Security and Law (MOISL) integrates political, juridical and
ethical perspectives to strengthen competencies to comprehensively assess drivers of conflict
and international actors and mechanisms’ capacities to help solve such issues.*® The topic of
utilizing UPR for atrocity prevention is therefore highly relevant for the MOISL field, as we
are studying both a driver and consequence of conflict i.e. atrocity crimes, and assessing the
solving capacities of an international mechanism i.e. the UPR. The MOISL education is
focused on closing the gap between theory and practice, and providing analytical skills that
can be operationalized in practice.”” This thesis will contribute to this goal, by assessing a
timely debate. Furthermore, this thesis is highly practice-oriented and provides
recommendations for “the way ahead” in the conclusion. The MOISL education has enabled
us to identify a scientific issue, which cannot be comprehensively analysed without
integrating analytical methods in an interdisciplinary manner. The following sections will
elaborate on the perspectives of political science and IL applied in this thesis. The ethical
dimension of MOISL is not used analytically in the thesis, but more as an underlying focus

on the issue of states not fulfilling their moral responsibility to prevent atrocity crimes.

2.2.2. International Law and Political Science Perspectives

This thesis deals with the legally defined atrocity crimes and the legally defined mechanism;
the UPR. However, these will primarily be analysed with political science methods, assessing
qualitative and to lesser degree quantitative material, to analyse state acceptance and practice.
The application of political science methods to a legal issue will contribute to a more nuanced
understanding of the political behaviour behind the UPR process. The main contribution of
the perspective of IL, when studying state practice and acceptance, is the analysis of material
similar to what would be used in a classical legal analysis such as; statements of state
representatives, UN resolutions, responses by other states etc. In a classical legal analysis,
legal scholars use such material to study state practice and opinio juris to document the

existence of a norm under customary law.?® State practice, within IL, is defined as

*% University of Southern Denmark, “Learning Outcomes”, University of Southern Denmark, accessed 15.10.17
(available at

http://www.sdu.dk/en/information_til/studerende ved sdu/din_uddannelse/kandidat/intsecurelaw/kompetencepr
ofiler).

*7 University of Southern Denmark, “Learn more About the Program”, University of Southern Denmark,
accessed 15.10.17 (available at http://www.sdu.dk/en/uddannelse/kandidat/securitylaw/mere_om_studiet).

*¥ *Customary law is a source of IL, which is evident in practice and accepted as law but does not exist in
written form.
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widespread practice over a period of time, and can be observed in what states do and say.
Opinio juris means that states have accepted a practice as law.>’ In this thesis, we work with
the terms “state acceptance” and “state practice” these should not be confused with the terms
used for establishing customary law. We are not trying to document the existence of a legal

norm, but rather analyse the potential of using the UPR to support atrocity prevention.

State acceptance is analysed based on whether states accept UPR recommendations relevant
for the prevention of atrocity crimes, and support the integration of the R2P in official
statements. Conclusions are supported by interviews with Geneva Officials, Foreign Ministry
Representatives and experts, to whom questions related to state acceptance specifically to the
problem statement have been asked (See overview of interview questions in Annex II, p.

156).""

State practice is analysed based on whether states give UPR recommendations relevant for
the prevention of atrocity crimes. Furthermore, state practice includes incorporating atrocity
prevention related issues in UPR documents such as preparatory material, the outcome
document, and implementing relevant recommendations. In this thesis, there is distinguished
between practices of implicit vs. explicit atrocity prevention and practices of direct vs.
structural atrocity prevention. Conclusions are again supported by interviews and other

qualitative and quantitative material.

State acceptance and state practice is very closely linked, why the sub-analyses focusing on
state practice in the UPR also will take state acceptance into account. Some level of state
acceptance and state practice are seen as preconditions for the integration of the R2P into the
UPR, as this is largely depending on states’ willingness. The outcome and conclusion of the
thesis will thus be highly interdisciplinary as it will contribute with recommendations, based
on an (early) evaluation of the policy strategy proposed by the UNSG in 2017 and an
assessment of the ability of the legally defined mechanism the UPR, to support this policy
strategy. We will analyse, how the legal and institutional framework for the UPR mechanism,
influences the opportunities and challenges for using the mechanism for atrocity prevention.

The legal perspective will further be used to account for relevant resolutions, understanding

- The Statute of the International Court of Justice, Article 38 (b).
29 Hugh Thirlway, The Sources of International Law, in; Malcolm D Evans (ed.), International law, 4th Edition,
2014, p. 98.
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the mandate of the HRC, identifying and interpreting applicable IL, specifically relevant
human rights and international humanitarian law (IHL) principles, and assessing the legal
status of the obligation to prevent atrocity crimes. As in a legal analysis, special attention will
also be given to the wording of UPR recommendations, as the specific wording of these will
carry explanatory power on whether and to what extent states accept and in practice use the

UPR for atrocity prevention.

The political science perspective will enable an understanding of what atrocity prevention is
and how social, economic and political circumstances shape risks and resilience towards
atrocities. Furthermore, the understanding of international relations, state behaviour and the
functioning of the UN is also informed by a political science perspective. The main
contribution of the political science perspective will be the explanatory power of analysing
(non-legal) quantitative and qualitative data. A number of interviews (fully accounted for in
section “2.6 Interviews”, p. 29) will function as one of the primary sources of qualitative
data; these interviews will give inputs to the analysis with ‘on the ground’ perspectives of
experts and practitioners. The primary source of quantitative material is the Geneva-based
NGO UPR-info’s database and statistics (see a full presentation of these and a guide to how

viii

this data is referenced in footnotes in Annex III, p. 160).

2.3. Theoretical Framework for the Analysis of Atrocity Prevention

The different approaches to atrocity prevention presented in the following constitute the
theoretical framework guiding the entire analysis. Specific methods used to analyse the UPR
process will be presented in section “2.4. Review of Relevant Methods Used to Analyse the
UPR”, p. 23. The theoretical framework for the analysis builds on research conducted by
Bellamy, Stephen McLoughlin, Jennifer Welsh, and Serena Sharma. The theoretical
understanding of the approaches to atrocity prevention, both provide an underlying
understanding of the thesis’ topic as well as concrete analytical tools and key concepts. In the
2017 R2P Report the UNSG encourages states to use the UN Framework of Analysis for
Atrocity Crimes, the theoretical framework used in the thesis reflects many of the same issues
as the UN Framework. Within the last years, researchers have emphasised the importance of
resilience indicators in the literature on atrocity prevention. The UN Framework primarily
bases its analysis on risks, and only incorporates resilience as part of a risk factor “Risk

Factor 6: Absence of Mitigating Factors”.’® We have therefore chosen to primarily focus on

% UN Framework, supra note 14, p.15.
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Bellamy’s research and used this throughout the analysis, because of his detailed analysis of

all relevant aspects of atrocity prevention including resilience, triggers, and risks.

2.3.1. Atrocity Prevention vs. Conflict Prevention

Atrocity prevention is closely related to conflict prevention, but the two concepts should not
be confused. Even though many atrocity crimes are committed in the context of armed
conflict, this is not always the case.”’ Bellamy defines conflict prevention as an effort that
“targets several actors in the hope of arriving at a consensual agreement among them.”*
Compared to conflict prevention, atrocity prevention is efforts aimed at preventing the
perpetration of the four atrocity crimes. There will, of course, be many cases where the
prevention of an armed conflict will highly decrease the risk of atrocity crimes. Similarly, the
prevention of atrocities in armed conflicts will decrease the human cost of armed conflicts.
Meanwhile, steps taken to prevent armed conflict can in some cases have a negative effect on
the prevention of atrocity crimes; the focus on peace negotiations by the international
community as opposed to focusing on halting genocide in Rwanda in 1994 is an example of
this.” However, it can be difficult to rigidly separate the two concepts in practice, as the
preventive tools available for both efforts are very similar. There is one further important
difference to keep in mind, the clear legal distinction between the commission of atrocity
crimes and armed conflict. The latter can be legal under IL if the use of force is carried out in
self-defence under the UN Charter article 51 or if the SC under chapter VII of the UN Charter
authorizes the use of force. The commission of atrocity crimes, on the other hand, is never

legal.

2.3.2. The Overarching Approaches for Prevention of Atrocity Crimes
The prevention of atrocity crimes is a complex, broad and multi-layered process. The
underlying sources of risks and the crises that can trigger atrocity crimes, i.e. political,
economic or natural crises, both need to be addressed for atrocity prevention to be effective.’*
Atrocity prevention has often been divided into two overarching approaches in the literature:
1. Direct prevention; addressing cases of impending violence.
2. Structural prevention; focusing on underlying risks of atrocities and building resilient

. . 35
societies.

! Bellamy (2011), supra note 2, p. 1.

2 Bellamy (2011), supra note 2, p. 6.

3 Bellamy (2011), supra note 2, p. 8.

** Bellamy (2016), supra note 11, p. 1.

33 McLoughlin, supra note 2, p. 408 and Bellamy (2011), supra note 2, p. 3.
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The approaches of structural and direct atrocity prevention presented in the following
sections do not exclusively deal with risks and resiliencies for atrocities from a human rights
perspective, even though the protection of human rights is fundamental in both approaches.
As this thesis deals with a human rights mechanism, the scope of the approaches have been
limited to analyse risks and resiliencies from a human rights perspective, respectively related
to violations of or protection of human rights. This limitation of the approaches automatically
happens when taking outset in UPR recommendations and reporting, as these focus on human
rights issues. It should be remembered, that in practice, effective atrocity prevention must be
complemented by a diverse set of processes not necessarily linked to human rights

mechanisms. *

2.3.3. Structural Atrocity Prevention

The approach to structural atrocity prevention is primarily used as an analytical tool in
section “4.5 State Practice of Structural Prevention and Resilience Building in the UPR”. The
aim of structural atrocity prevention is to assist states and societies in reducing sources of
risks and building resilience to strengthen the society’s capacity to manage and avoid atrocity
crimes.*® Structural prevention is an approach detached from attention-gripping emergencies,
which instead focused on long-term preventive efforts.’’ It is, therefore, challenging to
identify a “causal relationship between specific preventive actions and the non-occurrence of

2.

atrocities.”*® Deborah Mayersen points out that there has been an academic focus on cases
where genocide has happened as opposed to cases where genocide was prevented or halted.
This has made risk factors the focus of much research, which has further resulted in a limited
knowledge of resilience factors.”> McLoughlin and Bellamy too argue that there has been an
exaggerated focus on risks and root causes.*” McLoughlin argues that an exaggerated focus
on risks give rise to two main issues: “first, there is an implicit assumption that root causes
lead inevitably to violence, and second, there has been a tendency for international actors to

decide, in general and global terms, what counts as root causes and how to ameliorate them,

downplaying the role of local contexts and overlooking the preventive work of local and

*% Bellamy (2016), supra note 11, p. 9.

*7 Bellamy (2016), supra note 11, p. 2.

* Ibid.

%% Deborah Mayersen, Deconstructing Risk and Developing Resilience: The Role of Inhibitory Factors in
Genocide Prevention, in; Sheri P. Rosenberg, Tibi Galis and Alex Zucker (ed.), Reconstruction Atrocity
Prevention, 2015, p. 278.

* McLoughlin, supra note 2, p. 407 and Bellamy (2016) supra note 11, p.18.
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national actors.”' Therefore, structural preventive efforts must have a balanced focus, so
that both risks and resilience are incorporated in atrocity assessments. McLoughlin uses the
definition of resilience: “the ability of a system, community or society exposed to hazards to
resist, absorb, accommodate and to recover from the effects of a hazard in a timely and
efficient manner”.** In a balanced approach, the reduction of risks will help decrease the
probability that a state will face a crisis that could give rise to atrocity crimes, while the
building of resilience will increase the probability that a state can manage a crisis without

experiencing atrocity crimes.*’

Bellamy has developed models showing the key elements of structural prevention, divided
into risks and resilience. Bellamy identifies five categories of structural risk factors:

1. Background context i.e. conditions of armed conflict/recent history of atrocities and
armed conflict;

2. Discrimination 1i.e. exclusionary ideologies, practices of discrimination against a
defined group, and patterns of human rights abuse;

3. Divisive economies i.e. average or low wealth, horizontal economic inequalities, and
economic elites that stand to benefit from atrocity crimes;

4. Governance and the rule of law i.e. unaccountable government, weak rule of law, and
impunity for past or present atrocity crimes perpetrated by state- and non-state actors
and;

5. Security sector i.e. unaccountable security sector and/or physical capacity to commit

atrocity crimes.**

Even if one or more of these risk factors are evident it does not mean that a society will
experience atrocity crimes, on the other hand, societies without any of the underlying risks

are unlikely to experience atrocity crimes.”

Bellamy has also identified five key areas of resilience that contribute to structural atrocity
prevention. The listed examples of relevant elements for each key area is not exhaustive, but

are the ones most relevant in relation to human rights and the UPR:

*! McLoughlin, supra note 2, p. 407.

*2 McLoughlin, supra note 2, p. 422.

* Bellamy (2016), supra note 11, p. 2.

* Bellamy (2016), supra note 11, table 1, p. 6.
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1. Constructive Management of Diversity i.e. inclusive ideologies and non-
discriminatory constitutions, laws and policies that protect human rights and equality
across groups of different religious, ethnic, cultural, wealth, employment, and health
backgrounds, consensual modes of government, strong and independent national
human rights institutions (NHRI), and capacity for peaceful resolution and
management of conflicts.*

2. Legitimate and Capable Authority i.e. legal equality and equal access to justice,
separation of powers, independent judiciary, accountable, transparent and inclusive
government decision-making, institutional accountability to the law, professional
security forces and civil control and management of these, and monopoly of means of
organized violence in the hands of the state.*

3. Security of Livelihoods i.e. economic growth and wealth accumulation, secure asset
bases at the community level, legitimate, transparent, and well-managed land laws,
legitimate and accountable management of natural resources, and limited or absence
of corruption.*’

4. Vibrant Civil Society i.e. a civil society that hold justice system and security forces
accountable through monitoring and advocacy, civil society and free press that reports
crimes and abuses to the international community, capacity for early warning of
atrocity crimes, non-state capacities for the resolution, mediation, and management of
conflict, advocacy for preventive action, R2P and related norms, capacity to provide
education for peace and conflict resolution and understanding of lessons of history,
and non-state actors that challenge discrimination in policies and action.*®

5. Guarantees of non-recurrence i.e. legal accountability for past perpetrators, truth and
recognition of past crimes, legal empowerment of marginalized groups, physical
security and stability, and memorialization of past crimes through culture to build

understanding and empathy.*’

2.3.4. Direct Atrocity Prevention
The approach to direct prevention is primarily used as an analytical tool in section “4.4.

Practice of Direct Atrocity Prevention in the UPR”. Direct atrocity prevention is defined as

* Bellamy (2016), supra note 11, table 2, p. 10.
* Bellamy (2016), supra note 11, table 3, p. 12.
" Bellamy (2016), supra note 11, table 4, p. 13.
* Bellamy (2016), supra note 11, table 5, p. 15.
* Bellamy (2016), supra note 11, table 6, p. 16.
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the prevention of impending cases of atrocities.”® In the literature, the prevention of atrocity
crimes that are imminent is also labelled operational prevention’' and targeted prevention.’>
Compared to structural prevention Bellamy argues that there has been more development of
the concept and institutionalization of direct prevention.’® This is partly related to the fact that
direct prevention of atrocity crimes is more reactive than proactive; direct prevention efforts
address a clear and pressing need to prevent. Bellamy argues that direct prevention responds
to human rights emergencies that may include atrocity crimes.”* This further entails that in
some cases direct prevention of atrocity crimes is essentially the prevention of escalation of
further perpetration of atrocities. The move from underlying or structural risks to the
imminent risk of atrocity crimes is often triggered by political, economic or environmental
crises.
Bellamy highlights three overarching categories of crises that trigger the commission of
atrocity crimes:
1. Political crises i.e. armed contest, unconstitutional regime change, state incapacity,
and revolutionary government.
2. Economic crises i.e. scarcity that increases competition for resources, authoritarian
grab of power by promising economic renewal and scapegoating minorities, and
economic crises that sparks spontaneous scapegoating and attacks on minorities.

3. Environmental crises i.e. drought, famine, and floods. 53

Bellamy’s account of triggering crises, to a large degree, mirrors the triggering risk factors
identified in the UN Framework of Analysis for Atrocity Crimes.’® The existence of crises
will not necessarily lead to the commission of atrocity crimes, but contribute to an increased
and more imminent risk of these.”” Welsh and Sharma have developed a framework for
atrocity prevention that builds on a temporal understanding of atrocity crimes. They argue
that the focus of atrocity prevention should be put on the two phases: 1) Upheaval and

mobilization, i.e. when general risk for atrocity crimes is transformed into the likelihood of

> McLoughlin, supra note 2, p. 3.

> Bellamy (2016), supra note 11, p. 1.

32 Jennifer M. Welsh and Serena K. Sharma, Conclusion; in Jennifer M. Welsh & Serena K. Sharma (ed.), The
Responsibility to Prevent: Overcoming the Challenges of Atrocity Prevention, 2015.

>3 Bellamy (2016), supra note 11, p. 2.

> Ibid.

> Bellamy (2016), supra note 11, p. 7-9.

°® UN Framework of Analysis for Atrocity Crimes, supra note 14, p. 17.

> Benjamin Valentino, Anticipating and Preventing Mass Killing, in; Robert J. Art, Robert Jervis, and Stephen
M. Walt (ed.), Final Solutions: Mass Killing and Genocide in the 20" Century, 2004, p. 235.
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these and 2) Imminent emergency, i.e. characterized by more incidences of violent clashes,
increased violations of physical integrity, systematic targeting of victims, and intense efforts
of self-protection by the victim population.”® Sharma and Welsh analyse the targeted
prevention tools relevant for the Upheaval and mobilization and imminent emergency phases.
Bellamy has also compiled a list of operational tools for direct prevention. The following list
of direct prevention tools is a combination of the two. The list is not exhaustive, but includes
the tools that potentially could be relevant for states to reference in their UPR
recommendations:

1. Diplomatic measures, fact-finding, and mediation;

2. Countering atrocity justifying ideologies and support indigenous conflict resolution;

3. Referrals to the International Criminal Court (ICC);

4. Sanctions, banning travel, embargoing trade and arms, and imposing diplomatic

sanctions;
5. Military measures, SC resolutions, preventive deployments, and threats of rapid

deployment.”

2.3.5. Atrocity Prevention and the R2P

The R2P has elements connected to both structural and direct prevention. As will be
elaborated in section “3.3. The Responsibility to Protect”, p. 37, the R2P consists of three
pillars. Structural atrocity prevention is closely related to pillar one and two of the R2P, as
pillar one focuses on domestic capacity-building and pillar two on third states responsibility
to provide technical- and other assistance to states in order to ensure that they meet their
obligation to protect their population against atrocity crimes. The R2P’s pillar three is
relevant to apply when states manifestly fail to protect their populations against atrocity
crimes and will therefore be part of direct prevention efforts. The fact that pillar three only
applies when states manifestly fail to protect distinguish it from the broader definition of
direct prevention, as direct prevention also addresses crises that are impending, and hence has
a slightly lower threshold than the R2P’s pillar three. Despite this difference, the tools
available under the R2P’s pillar three are almost identical to the tools of direct prevention.
The third pillar offers both peaceful and coercive tools. The more coercive tools such as

military measures can only be mandated with SC approval.

58 Welsh and Sharma, supra note 52, p. 374-376.
> Welsh and Sharma, supra note 52, p. 377-389 and Bellamy (2011), supra note 2, p. 5

22



In essence atrocity prevention and the preventive aspect of the R2P are closely related, and
the two terms are often used simultaneously to describe preventive efforts. Due to the close
kinship, the terms atrocity prevention and R2P are also used simultaneously throughout this
thesis. In situations where the two terms are conflicting this will be highlighted. However, it
should be noted that atrocity prevention is a broader concept than the R2P. The R2P is a
result of state negotiations, and its definition was adopted in consensus at the UNGA. The
R2P is narrowly defined as states’ responsibility to protect populations against the four
atrocity crimes war crimes, crimes against humanity, genocide, and ethnic cleansing.
Compared, atrocity prevention is a broader academic theory and tool, which is not the result
of state negotiations. The concept is not strictly defined and can encompass all kinds of
efforts and targets different actors aiming at preventing atrocity crimes. In this thesis, the
approaches of structural and direct atrocity prevention are used as analytical tools to

understand the potential the UPR. ™

2.4. Review of Relevant Methods Used to Analyse the UPR

The UPR is currently at the beginning of its third cycle and has been a functioning
international human rights mechanism since 2008. Given the innovative nature of the process,
its universal application and the broad range of issues it addresses, it is no surprise that a
substantial number of pages have been dedicated to analyse it. Some scholars have focused
on specific states and their behaviour in the UPR process or in the preparation phase leading
up to the review.®” Some scholars have assessed a larger sample of cases analysing regional
behaviour in the UPR,”' while others again have chosen to analyse the UPR process focusing
on a specific human rights issue, its relation to the UPR or the realized impact or potential of
using the UPR to support a given agenda.®” The content of this thesis falls under the last of
these categories, as it analyses the potential of using UPR to support the prevention of

atrocity crimes. Countless other perspectives and examples could be mentioned here. Instead

69 *See for example:

Andrea Cofelice, “Italy and the Universal Periodic Review of the United Nations Human Rights Council.
Playing the two-level game”, Italian Political Science Review, vol. 47, no. 2 (2017) and Thi Kim Ngan Nguyen,
“The Process of Viet Nam’s Preparation of the National Report under the United Nations Human Rights
Council’s Universal Periodic Review”, Asia-Pacific Journal on Human Rights and the Law, vol. 17, no. 1
(2016).

61 Rhona Smith, “A Review of African States in the First Cycle of the UN Human Rights Council's Universal
Periodic Review”, African Human Rights Law Journal, vol. 14 (2014).

62 *See for example:

Kate Gilmore, Luis Mora, Alfonso Barragues and Ida Krogh Mikkelsen, “The Universal Periodic Review: A
Platform for Dialogue, Accountability, and Change on Sexual and Reproductive Health and Rights”, Health and
Human Rights, vol. 17, no. 2 (2015) and Natalie Baird, “The Role of International Non-Governmental
Organisations in the Universal Periodic Review of Pacific Island States: Can Doing Good Be Done Better”,
Melbourne Journal of International Law, Volume 16, No. 2 (2015).
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the following section will present literature especially important for the methods used in this
thesis; McMahon’s model for categorizing UPR recommendations and Lijiang Zhu’s use of
tailored themes to analyse the use of IHL in the UPR. The sections will also address the
criticism of McMahon’s method brought forward by Marc Limon and Subhas Gujadhur, and

present additional literature that provides methods to complement McMahon’s models.

2.4.1. McMahon and UPR-info: Categorising Action and SMART Recommendations
McMahon published an article reviewing state behaviour (generally) in the UPR, after the
end of the first cycle of the UPR in 2012. Arguing that there is little knowledge of the actual
functioning of the UPR, McMahon examines how effectively the UPR mechanism
contributes to the fulfilment of the HRC’s mandate to promote human rights worldwide.*
McMahon goes about his analysis very systematically using quantitative methods that allow
the analysis of the large sample size of recommendations. He catalogues all the
recommendations given in the first five sessions of the UPR. The recommendations are
catalogued in the categories: “A) Session Number, B) State under Review (SuR),; C) Regional
Group of the SuR; D) State making Recommendation; E) Regional Group of the State making
Recommendation;, F) Recommendation;, G) Action Level; H) SuR Response to
Recommendation; and I) Issue(s) addressed”.**

Categories A-F contain factual information. Category G-I reflects McMahon’s analysis of the
UPR, and they are especially interesting tools for understanding the functioning and effect of
the UPR. Category G Level of Action divides the recommendations into five categories of
action, as expressed in the wording (verbs) of the recommendations given to the SuR. UPR-
info has adopted this approach for categorization in their database and statistics of UPR
recommendations. UPR-info uses the category Action and divides all recommendations into
categories based on the verbs used in the recommendation. The five categories are: 1)
Minimal action; 2) Continuing action; 3) Considering action; 4) General action; and 5)
Specific action.”® Category 1 represents the recommendations that require the least action of
the SuR and hence are expected to be perceived as the least politically costly for the state to
accept. Category 5 on the other end of the scale represents the recommendations that require
the most from the SuR, hence the most politically costly type of recommendations.®

McMahon states that his research has shown that non-actionable recommendations are a

% McMahon, supra note 21, p. 357.

6 McMahon, supra note 21, p. 363-364.
65 UPR-info Database.

% McMahon, supra note 21, p. 364.
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waste, and argues that the substantial use of recommendation falling under action category 4

and 5 recommendations imply that states take the UPR mechanism seriously.

Table 1 explains the categorizations for Action. °

8

67xiil

Level of action:

Description:

Examples of verbs used in

recommendations:

Recommendation directed at

Category 1 Call on, seek, and share
Minimal Action non-SuR states, or calling
upon the SuR to request
technical assistance, or share
information
Category 2 Recommendation Continue, maintain,
Continuing Action emphasizing continuity persevere, persist, and pursue
Category 3 Recommendation to consider | Analyse, consider, envisage
Considering Action change envision, examine, explore,
reflect upon, revise, review,
and study
Category 4 Recommendation of action Accelerate, address,
General Action that contains a general encourage, engage with,
element ensure, guarantee, intensify,
promote, speed up,
strengthen, take action, and
take measures or steps
towards
Category 5 Recommendation of specific | Conduct, develop, eliminate,
Specific Action action establish, investigate,

undertake, abolish, accede,
adopt, amend, implement,

enforce, and ratify

7 McMahon, supra note 21, p. 369-370.

88 *Content based on:

- UPR-Info, “UPR Info’s Database — Action Category”, 2014, (available at https://www.upr-
info.org/database/files/Database_Action_Category.pdf).
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This use of the quantitative method of categorizing recommendations enables a structured
and systemised analysis of the UPR recommendations. In this thesis, the categorizations will
be used to see what types of actions related to the prevention of atrocity crimes are requested
by recommending states and accepted by SuRs. McMahon’s framework for categorizing has
been criticised in a report by the URG for having an exaggerated focus on actionable
recommendations. The authors of the URG report argue that recommendations should not be
perceived as ‘good’ simply because they are actionable, as this is irrelevant if e.g. the SuR
does not have the capacity to implement them.”” As we agree that McMahon’s action
categorising tool cannot stand alone, the SMART framework, which is an analysis tool
presented and used by the UPR-info, will also be used throughout the analysis.”” This
framework builds on the argument that the ideal UPR recommendation should be Specific
which means addressing a specific right or violation, Measurable which means that its
implementation can be assessed, Achievable which means that the recommendation is made
taken into account the material capacity of the SuR, Relevant which means that it proposes a
solution adapted to a specific problem and human rights situation, and Time-bound which

means that a time-frame for implementation is indicated.”"

2.4.2. McMahon and UPR-info: Response and Issue Categories

McMahon’s Category H SuR Response to Recommendations is used to catalogue the
recommendations into the response-categories: Accepted, Rejected, No Response, and
General Response.”” UPR-info has adopted a similar approach that will be used in the thesis.
UPR-info categorises recommendations as: Accepted (A), Noted (N) or Pending (P).
Accepted recommendations are announced as accepted by the SuR during the review. Noted
recommendations are either directly rejected orally by the SuR or not directly accepted by the
SuR. Pending recommendations are recommendations that the SuR has given no response to
during the review, hereafter the SuR is allocated a reasonable time frame to respond to the
outcome report, which is adopted by the HRC at the regular sessions. Depending on the

SuR’s response to the recommendation, it will be labelled as Accepted or Noted.” The

% Limon and Gujadhur, supra note 9, p. 29.

0 UPR-info, “Beyond promises: the impact of the UPR on the ground”, 2014, (available at https://www.upr-
info.org/sites/default/files/general-document/pdf/2014_beyond promises.pdf), p. 8.

" UPR-info (“Beyond promises™), supra note 70, p. 60.

> McMahon, supra note 21, p. 366.

3 UPR-info, “Methodology Responses to Recommendation”, 2014, (available at https://www.upr-
info.org/database/files/DatabaseMethodology Responses to recommendations.pdf).
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response category is pivotal for the analysis of the state acceptance and practice related to the
use of the UPR for the prevention of atrocity crimes. The combination of the response
category and action category will be used to analyse whether states accept the use of UPR for
the prevention of atrocity crimes, and further what types of recommendations states are
willing to accept, and which recommendations are deemed unacceptable by states. Lastly,
both McMahon and UPR-info categorize UPR recommendations into Issues such as Justice,
Woman’s Rights, International Instruments, and THL.”* This thesis will when relevant make
use of the statistics made by UPR-info on recommendations sorted into issue categories,
looking at the issue-categories that are especially relevant for the prevention of atrocity
crimes. Furthermore, the issue category statistic for specific countries will also be used in
case studies when relevant (see a full presentation of these and a guide to how this data is

referenced in footnotes in Annex III, p. 160).

2.4.3. Zhu: International Humanitarian Law in the UPR and ‘Tailored Themes’

Zhu published an article in 2014, analysing the integration of-, and states use and acceptance
of IHL in the UPR. Zhu concludes that states’ acceptance and use of IHL in UPR have
increased since the UPR cycles started.”” This has made UPR the only forum for inter-state
policy recommendations on the implementation of IHL.”® This conclusion is relevant for this
thesis’ analysis, but it should be kept in mind that states’ acceptance of IHL in the UPR, will
not necessarily lead to the acceptance of using the UPR to prevent atrocity crimes.

To analyse states’ acceptance of IHL in the UPR, Zhu has carried out an empirical survey of
the UPRs. Zhu takes a slightly different methodological approach than McMahon. Where
McMahon narrowly categorise and systematise recommendations made in the UPR in e.g.
Issues and Responses of Recommendation and thus encompassing all recommendations in his
analysis, Zhu structures his analysis around legally based themes e.g. General reference to
IHL and Geneva Law.”” Analysing each of these themes Zhu gives examples of concrete
recommendations where states have referred to a given theme, hence clearly demonstrating
how they are each used and perceived by states. The addition of more ‘tailored’ themes in
this thesis, similar to those used by Zhu, will enable a deeper and more focused assessment of

the problem statement as it limits the scope of the analysis and guides the direction of the

" McMabhon, supra note 21, p. 367 and UPR-info, “UPR-info’s Database - Issue categorisation”, 2016,
(available at https://www.upr-info.org/database/files/Database Issues explanation.pdf).

7 Lijiang Zhu, “International Humanitarian Law in the Universal Periodic Review of the UN Human Rights
Council”, Journal of International Humanitarian Legal Studies, vol. 5 (2014), p. 187-188.

76 Zhu, supra note 75, p. 188 and McMahon, supra note 21, p. 357.

77 Zhu, supra note 75, p. 201-207.
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analysis. The case studies, which will be presented in the following, are all in different ways

build up around tailored themes.*"

2.5. Case Selection

The following section will present the methodological reasons for the case selection made for
the three sub-analysis on state practice. The selection of cases and examples in each sub-
analysis differ, why they will be presented separately. The case selections that are
recommendation-driven are constructed around relevant specific wording, which enables the
best use of the UPR-info database and statistics, where data can be found with the use of

keywords (See other filters available in UPR-info’s database, Annex III, p. 160).

For the sub-analysis “4.3. Practice of Explicitly Addressing Atrocity Prevention in the UPR”
the case selection is recommendation-driven, meaning that the examples analysed are
selected based on the specific wording and language in recommendations. This method for
case selection is chosen because the sub-analysis aims to give an assessment of the overall
state practice of providing UPR recommendations with wording explicitly related to the R2P
and the four atrocity crimes. This case selection enables an assessment of many and diverse
examples that can provide a good overview. This sub-analysis will due to its purpose not
include in-depth analysis of specific country cases.

For the sub-analysis “4.4. Practice of Direct Atrocity Prevention in the UPR” cases are
selected with two different approaches. The first sets of cases are examples of states (Syria,
Myanmar, and Kyrgyzstan) with on-going or recent atrocity crimes because direct prevention
of atrocity crimes only applies to cases with a relatively high-risk level, which is increased in
such cases. These cases are also selected because they represent examples of states with
serious human rights- and IHL violations. The second set of examples are selected with a
recommendation-driven approach, as the examples included in the analysis are selected based
on the reference to specific tools for direct prevention in UPR recommendations (See tools in
the section “2.3.4. Direct Atrocity Prevention”, p. 20). The combination of these two
approaches enables a thorough analysis of the potential of the UPR to support direct atrocity
prevention, as it both provides focused state cases and contribute with an assessment of the
state practice of using the UPR to support specific tools for direct prevention.

The sub-analysis “4.5. Practice of Structural Prevention and Resilience Building in the UPR”
differs significantly from the two other practice sub-analyses, as only five cases are selected;

Argentina, Czechia, Sri Lanka, Switzerland and Zambia. The aim of this sub-analysis is to
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examine the use of the UPR for structural prevention. The five cases analysed in this sub-
analyses are all selected from the 28th UPR session held in November 2017, because these
cases are the most recent and also the first examples of UPRs made after the UNSG 2017
R2P Report. One country case from each of the UN regional groups is selected to provide a
certain level of regional diversity. Furthermore, states with different atrocity risk-levels are
selected. The case selection for this sub-analysis is limited to five cases and based on regional
and risk-level consideration because this is deemed to ensure a both diverse and in-depth
understanding of the opportunities and challenges of using UPR for structural atrocity

prevention that can be identified in current state practice.™

2.6. Interviews

For this thesis, there have been conducted 12 interviews. There have been interviewed two
atrocity prevention experts; Savita Pawnday Deputy Executive Director at the Global Centre
for R2P (GCR2P), and Alex Bellamy the Director of the Asia Pacific Centre for the
Responsibility to Protect. There have further been interviewed two UPR-experts Aoife
Hegarty Programme Manager at UPR-info and Marc Limon the Executive Director of the
URG. Moreover, there have been interviewed four Geneva-based diplomats one from
Australia and three others from member states of the Western European and Others Group
(WEOG) and the Asia-Pacific Group, one European External Action Service (EEAS)
Official, and three representatives of the national foreign ministries of Switzerland and
Argentina and one from another member state of the WEOG. A full list of names, dates of

interviews, and locations of these can be found in Annex I p. 154.

Respecting the wishes of the interview-persons, the diplomats and one of the foreign ministry
representatives will not be quoted with country affiliation. Direct quotes by the Australian
diplomat, interviewed for this thesis, are referenced anonymously as “Geneva-based
diplomat”. In these interviews, anonymity was prioritized to allow frank and open

conversations.

Interviews with Geneva-diplomats contribute with a practitioner point of view and a
substantial understanding of the Geneva context and the UPR’s functioning in practice. The
Representatives of different foreign ministries are included to supplement the diplomat
interviews and contribute with a better understanding of the domestic foreign ministries view

on the UPR and the potential integration of the R2P into the mechanism. The representatives
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of the two Geneva-based NGOs UPR-info and the URG contribute with expertise on the UPR
process. Lastly, the interviews with Savita Pawnday and Alex Bellamy contribute with expert
knowledge on atrocity prevention. The questions for each type of interview have been
formulated focusing on each interview person’s specific area of expertise and practical

experience. Interview questions can be read in Annex II, p. 156.

During the process of writing this thesis, we have contacted 34 permanent missions in
Geneva regarding interviews. We have further contacted 135 missions regarding an online
survey, with questions on the integration of the R2P into the UPR. Only two missions,
Botswana and New Zealand, responded to this survey, and the results were therefore not
representative enough to be usable. We are fully aware of the overweight of interview
persons from WEOG and have tried to balance this by including a diverse set of state

statements, to reflect different opinions on the subject.

2.7. Limitations

The following section will examine the main methodological and content related limitations
of the thesis. The first, and perhaps most significant limitation is that it is a difficult task to
measure the specific impact of UPR recommendations and establish a clear causal connection
between a recommendation or the broader UPR process and the given outcome in a state,
although there are examples of this.”® The analysis of the UPRs’ impact on atrocity
prevention is especially difficult because this is a very new agenda in the UPR and because
the effects of prevention are always difficult to determine. The full analysis of the
implementation and impact of each UPR recommendation assessed in the analysis would
demand substantial resources and time not available in the research for this thesis. This does
not mean that the implementation of recommendations will not be assessed at all in the
analysis. The combination of preparatory UPR reports; National Reports, Stakeholder
Reports, and UN System Reports for the UPR will be assessed to gain some insight into the
implementations process (See descriptions of reports in Section “3.2. Human Rights Council
Resolution 5/1: Institution-building of the UPR”, p. 33). The Office of the High
Commissioner for Human Rights (OHCHR) has developed a system of indicators for

measuring the implementation and impact of human rights on the ground. The OHCHR

8 *See e.g. UPR-info’s report on the impact on the ground of the first UPR cycle and the URG’s report on the
lessons learned from the first two UPR cycles.

- UPR-info (“Beyond promises”), supra note 70.

- Limon and Gujadhur, supra note 9.
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distinguish impact indicators, which refer to steps taken by the states, and output indicators
which entail the analysis of whether the steps taken have resulted in improvements of human
rights promotion and protection.”” These indicators will be considered in case studies, where
possible, but the scope of the thesis does not permit the thorough use of these in the analysis

of all the examples assessed.™

The thesis research represents a very early analysis of the UNSG recommendations provided
for in the 2017 R2P Report to integrate R2P into the UPR, which is both a limitation and
strength. The fact that the analysis is an early assessment is a limitation in the sense that
existing research on the specific relation between the UPR and atrocity prevention is very
limited and the connection is also a relatively new idea in the mind-set of practitioners and
state actors. Meanwhile, it can also be seen as an asset of the thesis that it is contributing to

the initial research on a contemporary discussion.

In the 2017 R2P Report, the UNSG recommends that states should include atrocity
prevention issues in the recommendations and questions posed by states in the UPR.*" In this
thesis, the focus will be on recommendations rather than the questions posed by states. This
delimitation has been chosen, because recommendations are seen as the main currency of the
UPR,* which is reflected in literature on the UPR by e.g. McMahon and Zhu. Furthermore,

recommendations are the outcome of the UPR, which states can either note or accept.

Another aspect of the thesis, which both represents a strength and limitation is the general
and universal scope of the analysis. The problem statement refers to the universal potential of
using the UPR to support atrocity prevention, as it does not concretise a singular focus on one
specific region, country or atrocity risk-level. This allows an open analysis of more or less
detailed assessments of many and different cases and perspectives. This is prioritized over
only providing in-depth analysis of a narrow set of cases, because the goal of the research is
to provide general recommendations on how the potential for using the UPR to support the
prevention of atrocity crimes can be increased. Additionally, because the thesis is an early
assessment and there exists limited research on the subject, it has been prioritized to provide

an assessment based on an inclusive analysis of the potential for using the UPR for both

" Limon and Gujadhur, supra note 9, p. 41.
80 UNSG R2P Report 2017, supra note 5, §36.
*! Limon and Gujadhur, supra note 9, p. 4.
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structural, direct, explicit and implicit atrocity prevention. To ensure that the analysis has

xvii

substantial depth a few country cases are assessed more thoroughly when relevant.
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Chapter III: Legal tools and Framework

3.1. The UN General Assembly Resolution 60/251: Establishing the Human Rights

Council

The HRC was established with the adoption of the UNGA resolution 60/251 in 2006. The
HRC is based in Geneva and is a subsidiary organ of the UNGA. The HRC replaced the
Human Rights Commission and is mandated to “be responsible for promoting universal
respect for the protection of all human rights.”®* A preventive mandate of the HRC is
established in paragraph 5 (f), which states that the HRC shall “contribute, through dialogue
and cooperation, towards the prevention of human rights violations and respond promptly to
human rights emergencies.” The HRC shall address situations of human rights violations,
and gross and systematic violations.** It is mentioned several times in the resolution that the
HRC shall be guided by “the principles of universality, impartiality and non-selectivity ™
and work with transparent, fair, and impartial methods.*® The HRC has 47 geographically
distributed member states elected by secret ballot; by a majority of the UNGA members for
periods of three years.®” The HRC gather for meetings and resolution negotiations three times
a year for regular sessions of a month duration. Recommendations made in HRC resolutions
are not binding. Resolution 60/251 establishes that the HRC can convene for special sessions
when needed to fulfil its mandate.® It is further established that the HRC shall undertake

UPRs based on reliable and objective information on the fulfilment by states of their human

rights commitments and obligations.*

3.2. Human Rights Council Resolution 5/1: Institution-building of the UPR

The functioning and procedures of the UPR are mainly elaborated in HRC resolution 5/1
which was adopted in 2007.”° The HRC resolution and its annex is an Institution-building

Package that covers the agenda and procedures as well as the different Charter-based bodies’'

%2 HRC Resolution 60/251, supra note 4, §2.

% HRC Resolution 60/251, supra note 4, §5 (f).

¥ HRC Resolution 60/251, supra note 4, §3.

% HRC Resolution 60/251, supra note 4, §4.

% HRC Resolution 60/251, supra note 4, §12.

8 HRC Resolution 60/251, supra note 4, §7.

¥ HRC Resolution 60/251, supra note 4, §10.

¥ HRC Resolution 60/251, supra note 4, §4 (e).

% HRC Resolution 5/1, supra note 4.

°! *Human rights monitoring mechanisms in the UN system can be divided into two categories: Charter-based
bodies and treaty-based bodies. The Office of the High Commissioner of Human Rights (OHCHR) functions as
the secretariat of these. Under international human rights law there also exist regional instruments, such as the
African Charter on Human and Peoples’ Rights and the European Court of Human Rights.
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within the HRC’s mandate; the UPR, the Special Procedures,”” the HRC’s Advisory

Committee,” and the Complaint Procedure.’

The objective of the UPR is to improve the human rights situation on the ground.” The basis

of the review is established as:

“(a) The Charter of the United Nations;
(b) The Universal Declaration of Human Rights;
(c) Human rights instruments to which a State is party;
(d) Voluntary pledges and commitments made by States, including those undertaken when

presenting their candidatures for election to the Human Rights Council ”.°°

Lastly, the inclusion of “applicable” IHL is added in the second paragraph.”” The UPR is set-
up to be a state-driven mechanism, where the review process is to be conducted with full
inclusion of the SuR, while all other relevant stakeholders such as Non-governmental
Organizations (NGOs) and NHRIs also are included in the preparatory and implementation

phases of the process.”®

It is established that the UPR will review all states in cycles of four years each.” The length
of the UPR cycles was extended to four-and-a-half years in 2011, as a part of the HRC
resolution 16/21, which was adopted as the outcome of the UNGA review of the HRC’s first

five years.'” The review was planned in accordance with paragraph 16 of resolution 60/251

- OHCHR, “Human Rights Bodies”, OHCHR, accessed 19.12.17, (available at
http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx).

92 *Special Procedures are defined in the Annex of resolution 5/1 §39-64: Special procedures are Special
Rapporteurs, Independent Experts, or Working Groups appointed by the HRC with a mandate to report and
advice on thematic or country specific issues. Special procedures report annually to the HRC.
% *The Advisory Committee is defined in the Annex of resolution 5/1 §65-84: The Advisory Committee
functions as a think-tank for the HRC, and meets twice a year before HRC sessions.
% *The Complaint Procedure is defined in the Annex of resolution 5/1 §85-109: The Complaint Procedure
addresses communications submitted by individuals, groups, or NGOs that have reliable knowledge or claim to
be victims of human rights violations.
% HRC Resolution 5/1, supra note 4, Annex I, §4 (a).
% HRC Resolution 5/1, supra note 4, Annex I, §1 (a-d).
*THRC Resolution 5/1, supra note 4, Annex 1, §2.
% HRC Resolution 5/ 1, supra note 4, Annex I, §3 (e) and (m).
% HRC Resolution 5/1, supra note 4, Annex I, §13.
' HRC Resolution 16/21, Review of the work and functioning of the Human Rights Council,
A/HRC/RES/16/21 (12 April 2011), (available at http://www.undocs.org/A/HRC/RES/16/21), §5 (f)
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from 2006, in which the UNGA decided that the HRC should review its work and functioning

five years after its establishment.'’

The preparatory documentation required before the review process include:

- A National Report on the national human rights situation, prepared by the SuR, preferable
prepared “through a broad consultation process at the national level”.'* This report must
not exceed a total of 20 pages.

- A Compilation of UN documents prepared by the OHCHR; containing information from
the treaty bodies,'” special procedures, including comments and observations by the SuR and
other relevant UN documents. This report must not exceed a total of 10 pages. (Referenced in
this thesis as UN System Report)

- A Summary of information provided by relevant stakeholders such as national civil
society and human rights institutions.'®* The report is a summary made by the OHCHR of

individual submissions by stakeholders. This report must not exceed a total of 10 pages.

(Referenced in this thesis as Stakeholder Report)

These documents should if prepared properly ensure that the human rights situation in each

state is reliably presented at the review.

After the end of the first cycle of the UPR, in addition to the adoption of HRC resolution
16/21, HRC decision 17/119 was adopted in July 2011. The resolution did not bring about
significant changes to the mechanism but did underline that the second and subsequent cycles
should focus on the implementation of recommendations accepted by SuRs during the first
cycle. The resolution provides a few guidelines on this, amongst these that states should
identify achievements, lessons-learned, challenges and constraint of the accepted

recommendation, %>

"' HRC Resolution 60/251, supra note 4, §16.
"2 HRC Resolution 5/1, supra note 4, Annex I, §15 (a).
19 *Treaty bodies are established under the core human rights treaties or their optional protocols to monitor the
implementation of with these.

- OHCHR (“Human Rights Bodies”), supra note 91.
1 HRC Resolution 5/1, supra note 4, Annex I, §15 (a-c).
1% HRC Decision 17/119, Follow-up to the Human Rights Council resolution 16/21 with regard to the universal
periodic review, A/JHRC/DEC/17/119 (19 July 2011), (available at http://archive.ipu.org/splz-
e/montevideo14/17 119.pdf), §2 and 2 (E).
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3.2.1. The Stages of the UPR Process

The UPR process can be divided into four main phases that are described below:

1) A preparatory phase; where the three compulsory reports; the National Report, the UN
System Report, and the Stakeholder Reports are made and submitted.'*

2) Peer-to-peer review in the UPR Working Group; this phase is the main forum for the
UPR, which is held in the Working Group, which consists of the 47 HRC member states. The
peer-to-peer review is set-up as an interactive dialogue that lasts a three-and-a-half hour. The
review starts with a presentation by the SuR of their national report, hereafter the working
group’s members and observer states of the HRC (i.e. all states that wish to participate) can
provide comments, questions, and recommendations based on the three preparatory reports.
The SuR will be allocated time to respond to these interventions during the dialogue. In an
interview conducted for this thesis, a Geneva-based diplomat stated that the time limit of the
interactive dialogue is a challenge for presenting good recommendations, as recommending
states have approximately one minute and ten seconds.'”” Other relevant stakeholders, such as
UN agencies, NGOs, and civil society organizations are allowed to observe, but not to
intervene in the dialogue. The peer-to-peer review is facilitated by a Troika consisting of
three states selected by drawing of lots among the HRC member states from different
Regional Groups. The interactive dialogue is followed by a 48-hour period where the
Working Group prepares a UPR Outcome Report in cooperation with the SuR and assisted by
the OHCHR.'”

3) Adoption of the review outcome; A reasonable time frame is allocated for the SuR to
respond to the outcome report. The outcome report is adopted by the plenary of the HRC at
the regular sessions. It is further established in HRC resolution 5/1, that the recommendations
that enjoy the support of SuR shall be identified as accepted, other recommendation shall be
noted. The Working Group, observer states, and other stakeholders are allowed to comment
on the outcome report before the HRC adopts i