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Notes

! Nancy Viviani, Nauru — Phosphate and Political Progress, ANU Press (1970) 4.

2 Teuea Toatu, ‘ Keeping the Nauru Economy Afloat’, (2004) 19 Pacific Economic Bulletin 123, 123-4.

The NSDS was prepared with assistance from some of Nauru's development partners: the Pecific Idands
Forum Secretariat, the Asian Development Bank, and the governments of Austrdia, Japan and Samoa.

* Peter MacSporran, Nauru: The Constitution, p29 of draft manuscript, later published by Seaview
Press (2007).

However, the Supreme Court of Nauru considered the meaning of Article 3 in the case of Dogabe Jeremiah
v Nauru Local Government Council (‘Jeremiah’s case'), and interpreted it in such a way as to render the
Article practicaly mesningless. In this case Mr Jeremiah sought to enforce a right which he argued was
conferred and guaranteed by Article 3, the right to ‘respect for his private and family life. Mr Jeremiah, a
Nauruan, wished to marry a non-Nauruan woman, but was denied the requisite consent from the NLGC. It
was ‘argued that the right to respect for private and family life was an independent right and included the
right to marry without limitation as to race or nationality.” However it was argued for the NLGC that no
such right exigted in the Congtitution, and that Article 3 is merely an introduction or possibly a guide to the
subsequent Articles of Part I1. As none of the subsequent Articles contained aright to respect for private and
family life or aright to marry, the Condtitution did not confer any such rights. The Court accepted the latter
argument and held that Article 3 ‘is clearly not intended to refer to any pre-existing rights and freedoms but
only to those set out in detail in Articles4t0 13'.

It is important to note that many of the positive obligations from the ECHR appear only in Article 3,
and not in any of the other provisions of Part I1. This means most of the positive affirmations of rights
that appear throughout the ECHR such as ‘everyone has the right to liberty and security of person’

and ‘everyone has the right to respect for his private and family life’, are not contained in their
equivalent articlesin Part |1 of the Nauruan Constitution, but are expressed together in positive terms
only in Article 3. This suggests that Article 3 was intended to have substantive meaning.
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The death penalty was long thought to be part of the law of Nauru, by virtue of the adoption in 1922 of the
Crimina Code of Queendand (1899); athough the Code as adopted in 1922 had dready been amended in
Queendand to abolish the death pendlty, in 1927 the Administrator of Nauru retrospectively changed the
adopting provisions, so that instead of adopting the Code asit wasin force in Queendand on 23 September
1922, it was deemed to have been adopted as it was in force in Queendand on 1 July 1921, so that it
preceded Queendand's abolition of the deeth pendty. In Republic v Amoe (Crimina case N0.6/1990), the
Supreme Court found that notwithstanding the action teken in 1927, the deeth penaty had no application in
Nauru. The Court held that the 1927 could not be construed as retrogpectively taking away in 1927 the right
given to Nauruans in 1922 to a pena system without capita punishment, as it contained no express
provision introducing the degth pendty. As it afects a fundamenta right, such express provison would
have been necessary. In fact, because the case of Amoe was a case of murder, the Court need not have based
its decison on the interpretation of the 1927 Ordinance, as Nauru had in 1922 aso adopted the Criminal
Code (Amendment) Ordinance 1907 of the Territory of Paua, which abolished the desth pendty for
murder. The purported effect therefore of the 1927 was introduce the death pendty for prescribed crimes
other than murder (including treason, regicide, &c).

It isvery unlikely that the Parliament would introduce the death penalty, as Nauru is asignatory to the
Second Optional Protocol to the ICCPR, and it is likely something that neither the Nauruan
population nor the international community would tolerate.

The CRC met in the week after the referendum and resolved to conduct a survey in order to gain an
understanding of the main reasons for the ‘no’ vote, in order that the CRC can decide whether it is
worthwhile pursuing the proposed referendum amendments at a later date. However, because there
are currently no members of parliamentary committees, due to the political stalemate, the survey has
not yet taken place and may now be unlikely to proceed even when parliamentary committees are
eventually filled. It appears from purely anecdotal evidence that the principa reasons for the failure of
the referendum are likely to be: some people objected to being asked to vote ‘yes or ‘no’ for al
referendum amendments as a package, and would have preferred separate questions for each proposed
amendment (notwithstanding that they are an interrelated package); some people believe that the
Congtitution should not be amended in any respect because it was given to Nauru by her forefathers;
some people opposed the idea of a popularly elected President, and so voted ‘no’ to the whole
package; some people did not understand the content of the proposed amendments, and so voted ‘no’
out of caution; and some people were misled by misinformation actively disseminated by some civil
society leaders in the lead up to the referendum, and so voted ‘no’ out of misapprehension that, in
particular, their land rights would be detrimentally affected.

Because section C of this Report includes discussion of achievements, best practices, challenges and
congtraints, as well as discussion of key national priorities, initiatives and commitments to improve
the human rights situation on the ground, the Report does not follow strictly the structure proposed by
the Annex to HRC Resolution 5/1 by reiterating this material in two separate and subsequent sections
(see proposed section D and E headingsin Annex 1A to Resolution 5/1).

Article 73 of the Constitution provides that a person born in Nauru after Independence is a Nauruan
citizen if, at the date of his birth he would not, but for the provisions of Article 73, have the
nationality of any country. Article 72 has been broadened by the Naoero Citizenship Act 2005, so that
achild with one Nauruan parent is entitled to be a Nauruan citizen.

Department of Education, 2009.

Miscellaneous Causes Case No.4 of 2006 NRSC 8.

Nauru National Census, 2002.

Nauru Bureau of Statistics, 2009.

Nauru Bureau of Statistics, 2009.

There is no legidation regulating or restricting the establishment of churches or the entry of church
representatives, however government has typicaly used a provision of the Births Deaths and Marriages Act
1965-2009 relating to the authorisation of religious representatives to solemnise marriages as a means of
restricting the ‘recognition’ of new churches. In 1998 the Supreme Court of Nauru dismissed an gpplication
in which it was claimed that the government's refusal to declare the International Christian Church to be a
recognised religious denomination for the purposes of authorising Ministers of that church to solemnise
marriages condtituted a breach of the applicant’s right to freedom of religion. The Court held that it was
permissible under clause (4) of Article 11 of the Congtitution for the Republic to control the proliferation of
competing religions in a smal community, and that the gpplicant was not thereby compelled to be married
by a Minister from a religious denomination that was not her own but could be legdly married in a civil
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service (In the matter of an application under Article 14(1) of the Congtitution filed by Ms Ruth Dagiaro,
Misc. cause N0.10/1998).

Figures are taken from the report of the most recent census (2002), which made the following notes in
respect of the statitics on religious affiliation (p 18-19): ‘A question on religion was included in the 2002
census questionnaire. While it was asked of al respondents, answering this question was not compulsory.
Some care with interpretation is advisable, as the recorded religion of a respondent is the religion stated by
the head of the household during the census interview, which may not be the same as the church/sect that
each and every household member usually atends. That is, heads of households often report dl household
members as belonging to the church/sect he or she belongsto him- or hersdlf.

Forty-five per cent of the Nauruan population report that they are members of the Nauru
Congregational Church, with followers of the Roman Catholic faith and members of the Nauru
Independent Church accounting for a further 35.6 per cent and 13.5 per cent respectively. Only 11
Nauruans claim not to follow any religion (0.1 per cent of the population), compared to 18 per cent of
non-Nauruan residents, of which the vast mgjority claim to adhere to other religions (42.6 per cent) or
to the Roman Catholic faith (25.8 per cent).’ It should be noted that these statistics are likely to have
changed since 2002, with the growing popularity of new churches, however the proportion of people
identifying with some Christian denomination is likely to be relatively constant.

17
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